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Telephone and Data systems, Inc., on behalf of itself and its

SUbsidiaries (collectively "ToS"), by its attorneys SUbmits its

reply comments in response to the numerous comments filed with

regard to the Commission's Notice of PrQPosed Rulemaking released

March 20, 1996 in the above-captioned proceeding (ltNPRMtf).

* * *
We proposed in our comments to retain the Commission's cross-

interest and spectrum cap restrictions, its competitive bidding

rules for the D and E block auctions and its designated entity set­

aside in the F block auction. These were all highly controversial

decisions when first adopted and have had a profound impact in

shaping the structure of wireless competition during the short

period they have been in effect. By retaining them, the Commission

will help to preserve the competitive balancing of incumbent and

start-up market entry, to avoid disrupting business planning and

commitments made in reliance on the operations of these require-
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ments and to foster the early deployment of broadband PCS technolo-

gies.

The principal area where significant change in existing

competitive bidding rules is needed concerns the rights of rural

telephone companies as designated entities. In our comments, and

as discussed below, the Commission now has a congressional mandate

to help create broadband PCS licensing opportunities for All rural

telephone companies. With the F block auction tentatively

scheduled for July, this is an urgent priority.

DI8CU"101

1. The Commission Should Retain its 40 MHz Broadband PCS Cap, its
20/10 Cellular Cross-interest Restriction and the 20% Attribu­
tion standard for the 45 MHZ Spectrum Cap.

Numerous commentors support retention of the Commission's 40

MHz broadband PCS, 20/10 cellular cross-interest restriction and

20% attribution standard for the 45 MHz spectrum cap. We agree

that these requirements should be retained to foster competitive

opportunities at this early stage of the implementation of

broadband PCS implementation. Changing Commission requirements at

this time will disrupt business planning and alliances during a

crucial formative period of broadband PCS development, will

introduce uncertainty about competitive entry opportunities

disadvantaging new market entry, and could be the cause of

litigation which ultimately disrupts and delays deployment of

broadband PCS technologies.

2. The Definition of Rural Telephone Companies in Section 153(47)
of the Act Should be AdOPted for the F Block Auction.

We agree with ALLTEL, Auction Strategy, conestoga Wireless and
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GTE that the Commission should adopt the statutory definition of

rural telephone company for purposes of its broadband PCS designat­

ed entity provisions. The new statutory definition should replace

the existing 1anquage in sections 1. 2110 and 24.720 (e) of the

cODl1Dission's rules. The cODl1Dission' s competitive bidding rules

should also be modified to provide all rural telephone companies

realistic opportunities to participate in the development of

broadband pcs technologies.

section 153 (47) of the Act sets out for the first time a

specific definition of the rural telephone companies which Congress

intends to obtain special opportunities to hold broadband pes

licenses. The statutory definition departs significantly from the

definition adopted in the Commission's rules in that it does not

exclude rural telephone companies on the basis of the Commission's

current 100,000 access line cap. In effect the statutory defini­

tion confirms the parity of the opportunities of all rural

telephone companies under section 309(j) (3) to serve rural America

with advanced wireless technologies.

Commentors who want the Commission to retain its current

definitions in Sections 1.2110 and 24.720(e) of its rules either

misread or ignore the plain meaning of the statutory definition.

On its face, the definition in section 153(47) applies for the

purposes of section 309 (j) (3) of the Act. There is no stated

intent for this definition to apply only to sections of the Act

other than Section 309(j) (3). Nor did Congress adopt any separate

definition in Section 309 (j) (3) which would create a special
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definition for this section or otherwise state in the Conference

Report for the 1996 Act that the statutory definition would not

apply in Section 309(j).

The adoption of revised competitive bidding rules to afford

All rural telephone companies parity of access to broadband PCS

licenses is an urgent priority. For rural telephone companies who

were ineligible to apply under the C Block auction rules, the only

opportunity which these companies will have to bid for broadband

PCS spectrum as designated entities will be in the F Block auction.

For this reason, it is essential that the Commission's eligibility

rules in Section 24.715 be modified to permit all rural telephone

companies qualifying under the statutory definition to apply in

what could be the Commission's last broadband PCS designated entity

auction. Rural telephone companies should be permitted to apply in

the BTAs where they operate local exchange facilities so that they

can use existing wireless networks to provide PCS efficiently and

expeditiously in rural areas.

The Commission should also extend installment payment options

and bid credits to ill. rural telephone companies in the event

entrepreneurs or small business have such options or credits under

the F Block bidding rules. This is essential because the financial

advantage conferred upon qualifying bidders with access to

installment payments and bid credits virtually assures that only

bidders with such preferences will prevail. 1 Conversely, withhold-

The record in the C block auction confirms this point. Of all the
applicants qualifying in this auction only two did not qualify a. small

(ccntimed••• )
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ing such preferences removes any realistic opportunity for a bidder

to obtain a license, which in the case of rural telephone companies

is contrary to the Congressional mandate in Section 309(j) (3) of

the Act. 2

We believe that the Commission's first responsibility under

Section 309(j) (3) is to devise competitive bidding rules to afford

realistic opportunities for rural telephone companies to bid for F

Block licenses. We also support expansion of the commission's

geographic partitioning to cover all rural telephone companies

under the statutory definition. This change is a useful supple­

mental measure but should not be considered a suhstitute for

licensing opportunities under competitive bidding preferences. For

obvious reasons, the near term opportunity to bid for broadband PCS

spectrum has far more impact in achieving congressionally mandated

objectives than a prospective and highly contingent opportunity to

negotiate for a partitioned license. Also, if as the FCC staff has

recently indicated, the Commission will soon be considering a

possible expansion of eligibility to hold partitioned licenses, the

unique value to rural telephone companies of partitioning rights

will be materially diluted if not lost. The possible loss of this

unique right to hold partitioned licenses is a further reason to

(continu.d••• )
bu.in...... N.ither of th••e two remain in the auction at thil!l time. The
competitive edqe qiven to small bu.in••• und.r the Commi.sion's preference rules
eliminated the practical value of applying as an entrepreneur.

2 Nor do we beli.ve that this is unfair to small busineel!l bidd.rs.
The Commieeion hae alr.ady eucceeefully creat.d opportunitiee for small buein.ee
in its C Block auction rulee. Twenty-five perc.nt of all licensed broadband PCS
ep8ctrUlll will be held by emall bueinee.es after this auction is concluded. With
only the F Block chann.ls remaining to be liceneed to d.eignated entitiee,
epeci.l me••ur.e muet be tak.n to make sur. rural telephone companies have
r ••sonable opportunities to win PCS licenses.
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adopt competitive bidding preferences for rural telephone companies

to preserve licensing opportunities in compliance with section

309 (j) (3) •

3. Install..nt Payaent options Should not be Given to Designated
Entity Bidder. in the D and E Block Auctions.

We agree with the commentors including AT&T Wireless,

BellSouth, General Wireless, Sprint and U. S. West who oppose

extending designated entity bidding preferences to D and E block

licensing. The Commission made a difficult and controversial

decision to set aside C and F block licenses for designated

entities when the competitive bidding rules were first adopted.

The opportunities for designated entity licensing "guaranteed" in

this manner are fUlly responsive to statutory requirements. The

Commission should retain its current bidding procedures for the D

and E block auctions to avoid disruption to business planning,

controversy and possible litigation. The D and E block auctions

can be conducted in July with a minimum of controversy and delay if

the commission retains its existing auction rules for these channel

blocks.

COICLUlIO.

The Commission's goals to promote a broadly competitive

marketplace, opportunities for rural telephone companies to deploy

advanced PCS technology in their service areas and competitive

parity for cellular providers to hold PCS licenses within their

cellular service areas reflect a delicate balance of competing
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interests. Except as required to meet the recent congressional

mandate supporting opportunities for All rural telephone companies,

we believe the Commission's existing rules and policies should be

retained to provide continuity and regulatory stability among these

competing interests during this early stage of broadband PCS

implementation. The only changes which should be made at this time

are those required to provide to All rural telephone companies

congressionally mandated rights to bid competitively for F block

licenses and to hold partitioned licenses.

Respectfully SUbmitted,

By lsI George X. Wheeler
George X. Wheeler

Koteen & Naftalin
1150 Connecticut Avenue, N.W.
Washington, DC 20036
(202) 467-5700

Its Attorneys

April 25, 1996
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